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Recent Development 

TWENTY PERCENT WIND ENERGY BY 2030: 
KEYS TO MEETING THE DOE‘S GOAL  

Austin Conner* 

 

In May 2008, the United States Department of Energy 

(―DOE‖) released a study stating that twenty percent of the 

nation‘s electricity use could be powered by wind energy by the 

year 2030.
1
  Concern over global warming, national energy 

security, and recent increases in energy prices have led to more 

investment in the development of wind energy, with an average 

annual growth rate of over thirty percent since 1990, making 

wind the fastest growing energy source worldwide on a 

percentage basis during that time.
2
  This rapid increase has 

resulted in a total installed wind-energy capacity of 25,170 mega 

watts (―MW‖) in the United States at the end of 2008.
3
  Still, as of 

2007, less than one percent of all electricity consumed in the 

United States came from wind power.
4
  This discrepancy makes 

the DOE‘s report an ambitious and challenging, yet achievable 

goal; and one that must be met in order to lower consumers‘ 

electric costs and to help the nation secure its energy 

independence.  Therefore, in order to accomplish the DOE‘s 

stated goal, much improvement in the way of wind generation 

and transmission must occur.  

                                                                 
 * Austin Conner is a second year law student at the University of Houston Law 

Center. 
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While there are many economic and technological factors 

that must be considered in reaching this goal, this article focuses 

primarily on several of the key legal and policy initiatives 

necessary to further develop and maximize wind energy‘s 

potential.  These legal and policy initiatives include establishing 

land use laws, renewable portfolio standards, production tax 

credits, and most importantly, the development of a national 

transmission grid.  These necessary policy initiatives must occur 

at both the state and federal levels.  Thus, this article will 

address how state and federal law will overlap and where 

conflicts between the two may arise in order to utilize wind 

energy most efficiently.  Without improvements in our nation‘s 

electric grid, the renewable energy industry, and wind energy in 

particular, will not continue to grow at the rate needed to achieve 

the DOE‘s goal.
5
  Thus, any policy initiatives taken in regards to 

wind energy must be done with the aim at improving the nation‘s 

electric infrastructure.  

I.  LAND USE AND DEVELOPMENT 

Although the need to improve national transmission may be 

the greatest obstacle to achieving a more dependable wind 

energy supply, the whole process begins with generation on wind 

farms, most of which are located in rural areas.  ―[D]ependable 

winds are imperative—without a provable wind resource no 

development can take place.‖
6
  As the technology for the wind 

turbines continues to improve, ensuring dependable wind 

generation becomes more of a policy issue than a technical one.
7
  

Therefore, certain land use laws are necessary to ensure that the 

wind farms generate their full potential. 

These land use laws must center on preventing adjoining 

landowners from obstructing or impeding the wind‘s path to the 

wind farms.  ―Absent recognition of a right to unobstructed wind 

access as an incident of property ownership, wind flow may be 

impaired by development of land adjacent to a [wind energy 

                                                                 
 5. AMERICAN WIND ENERGY ASSOCIATION & SOLAR ENERGY INDUSTRIES 

ASSOCIATION, GREEN POWER SUPERHIGHWAYS: BUILDING A PATH TO AMERICA‘S CLEAN 

ENERGY FUTURE (2009), available at http://www.awea.org/GreenPowerSuperhighways.pdf 

[hereinafter GREEN POWER SUPERHIGHWAYS]. 

 6. Ryan Thomas Trahan, Social and Regulatory Control of Wind Energy—An  

Empirical Survey of Texas and Kansas, 4 TEX. J. OIL, GAS, & ENERGY LAW 89, 92 (2008–

2009).  

 7. AMERICAN WIND ENERGY ASSOCIATION, WIND ENERGY FOR A NEW ERA: AN 

AGENDA FOR THE NEW PRESIDENT AND CONGRESS (2009), available at 
http://www.newwindagenda.org/documents/Wind_Agenda_Report.pdf [hereinafter, NEW 

ERA] (stating that no new technological breakthroughs are required for wind power to 

reach twenty percent of the nation‘s electricity by 2030, but ―[a]ll that is needed are 

supportive government policies. . . .‖). 
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conversion system] unless precluded by common law principles or 

public regulation of land use.‖
8
  In order to assure better wind 

production, restrictive covenants and negative easements are the 

land use laws best suited to prevent the development of adjacent 

land.
9
  While there are a variety of land use and access laws, 

such as private nuisance laws, that have been considered to 

foster wind development, restrictive covenants will probably be 

the most effective and easy to obtain.
10

  Restrictive covenants, 

operate so that the servient tenement (the adjoining landowner) 

cannot develop his land in such a manner that would obstruct the 

purpose and enjoyment of the dominant tenement—the wind 

farmers‘ right to unimpeded access to the wind.
11

 

Both easements and covenants are state-regulated laws, but 

they also require cooperation between private landowners, which 

often consists of difficult, time consuming negotiations.
12

  Thus, 

state governments, if they have not already done so, need to 

enact land use laws specific to areas with high wind 

concentration that will allow wind farm owners uninhibited wind 

access.  As two lawyers from Nevada (a state with just such a 

statute) explain, ―the statutory recognition of express easements 

for wind . . . is an important step in facilitation of renewable 

energy development.‖
13

  Without statutory enforcement or 

contractual obligation, wind farm owners‘ access to wind may not 

be fully protected, and without such protection, the wind farms 

cannot generate to their full potential.
14

  Some states have 

implemented other land use laws that function similar to 

negative easements.  For instance, Wisconsin uses a permit grant 

program that allows permit holders to be free from 

―impermissible interference‖ by landowners adjoining wind 

farms.
15

  Therefore, whether a state chooses to codify negative 

easements by statute, or to design a permit plan like that of 

Wisconsin, wind producing states‘ legislatures must enact land 

use laws that protect and facilitate wind energy generation.  

                                                                 
 8. Kim R. York & Richard L. Settle, Potential Legal Facilitation of Impediment of 
Wind Energy Conversion System Siting, 58 WASH. L. REV. 387, 390, (1983).  

 9. Id. at 393.  

 10. Id. 
 11. See generally RESTATEMENT (THIRD) OF PROP.: SERVITUDES §§ 1.2-3. 
 12. Susan Perera, Following Minnesota‘s Renewable Energy Example: Will Federal 
Legislation Fly High or Flap in the Wind?, 9 MINN. J.L. SCI & TECH. 949, 958, (2008).  

 13. Debbie Leonard & Denise Pasquale, Legal Tools to Protect Access to Solar and 
Wind Resources, 17 NEV. LAW. 14, 16, (July 2009).  

 14. Id.  

 15. WIS. STAT. ANN. § 66.0403 (1)(f) (2009) (Defining ―impermissible interference‖ as 

―the blockage of wind from a wind energy system or solar energy from a collector surface 

or proposed collector surface for which a permit has been granted under this section 

during a collector use period if such blockage is by any structure or vegetation on 

property‖). 
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II.  PRODUCTION TAX CREDITS 

While land use laws are necessary to ensure unimpeded 

access to wind, there must also be financial incentives for 

developers to invest in wind energy.  From a legislative 

standpoint, the renewable energy production tax credit (―PTC‖) 

has been the federal government‘s primary policy instrument to 

increase the wind energy‘s growth.
16

  The PTC functions by 

granting a wind farm a tax credit from its corporate taxes.
17

  

First introduced in 1992 with the Energy Policy Act, the PTC 

then provided a 1.5–cent credit for every kilowatt-hour of 

electricity generated from wind turbines.
18

  Under its current 

status, Congress recently increased the per-kilowatt-hour credit 

to 2.1 cents in the American Recovery and Reinvestment Tax Act 

(―ARRTA‖) of 2009, signed into law by President Barack Obama 

in February.
19

  

 Furthermore, ARRTA extends the PTC for three more years 

through the end of 2012, thus postponing the eventual problem 

with previous PTCs for wind energy.
20

  While the PTC has been 

beneficial in spurring new investments, Congress, on three 

separate occasions (1999, 2001, and 2003), has let the PTC 

expire, thus creating uncertainty amongst potential investors 

regarding the long-term tax benefits.
21

  In each of the years 

following a PTC expiration, the megawatts of wind capacity 

installed decreased dramatically from the year before, thus 

suggesting a strong correlation between the PTC and investors‘ 

willingness to install new wind capacity.
22

  In order to ensure 

more stable investment, the American Wind Energy Association 

recommends ―[a]n extension of at least five years. . . .‖
23

  Without 

more tax credit stability, cost concerns will remain for potential 

investors, thereby slowing the necessary increase in wind 

development.  The short-term extensions can help spur 

development, but as long as the threat of expiration remains on a 

                                                                 
 16. NEW ERA, supra note 7. 

 17. Tutorial, supra note 2. 

 18. Energy Policy Act of 1992, Pub. L. No. 102-486, § 1212(e) 106 Stat. 2776 (1992); 

See also Perera, supra note 12, at 955 (the 1.5-cent credit in 1992 equals 1.9-cent per 

kilowatt-hour in 2008 when adjusted for inflation in 2008). 

 19. The American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, §§ 

1101-03, 123 Stat. 115 (2009). 

 20. Id. § 1101; See also Jeffrey S. Hinman, The Green Economic Recovery: Wind 
Energy Tax Policy After Financial Crisis and The American Recovery and Reinvestment 
Act of 2009, 24 J. ENVTL. L. & LITIG. 35, 64, (2009). 

 21. Martin & Ramsey, supra note 3, at 105.   

 22. Id., see Figure 4 at 105.  
 23. NEW ERA, supra note 7.  
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one to two year horizon, Congress‘ short-lived PTC policy will be 

insufficient to sustain long-term wind energy growth.
24

  

Another unique feature of the Act is that in §1102, ARRTA 

allows individuals and businesses who invest in wind energy 

systems to receive a thirty percent investment tax credit (―ITC‖) 

in lieu of the PTC.
25

  Congress included the ITC option in 

response to some of the uncertainty surrounding the PTC in an 

effort to further entice investors in wind energy development.
26

  

The ITC is a beneficial option to those investors concerned about 

the initial costs of developing a wind project attributed to the 

turbines, blades, and towers, in that it allows the developer to 

take a tax credit up front.
27

   

Also in lieu of the PTC, ARRTA offers a different option for 

investors in Section 1603, which allows them to obtain grants 

from the Treasury Department in the amount equivalent under 

the ITC for the basis of the property‘s value.
28

  In its report about 

ARRTA, the Energy Information Administration (―EIA‖), who 

keeps official track of the nation‘s energy statistics, stated that 

Act will cause ―[a] significant expansion in the use of renewable 

fuels for electricity generation, particularly in the near-term.‖
29

 

These three incentives from the federal government now provide 

options and predictability for new developers.  Ideally, ―[t]his new 

menu of options will help wind energy developers to attract 

investors because they allow developers and investors to 

construct a deal that will serve [their] specific needs.‖
30

  No 

matter which of the three credit options the developers choose, 

the important thing is that the federal government must 

continue to offer various incentives so that more investors will 

remain in the wind energy market. 

III.  RENEWABLE PORTFOLIO STANDARDS 

While the production tax credits provide incentives to spur 

wind energy growth, as many as twenty-four states and the 

District of Columbia have now set mandates known as renewable 

                                                                 
 24. UNION OF CONCERNED SCIENTISTS, PRODUCTION TAX CREDIT FOR RENEWABLE 

ENERGY (April 22, 2009), available at http://www.ucsusa.org/clean_energy/solutions/ 

big_picture_solutions/production-tax-credit-for.html. 

 25. See American Recovery and Reinvestment Act, supra note 19, § 1102. 

 26. UNION OF CONCERNED SCIENTISTS, supra note 24. 

 27. Hinman, supra note 20, at 65. 

 28. See American Recovery and Reinvestment Act, supra note 19, § 1603; see also 
UNION OF CONCERNED SCIENTISTS, supra note 24.  

 29. ENERGY INFORMATION ADMINISTRATION, AN UPDATED ANNUAL ENERGY 

OUTLOOK 2009: REFERENCE CASE REFLECTING PROVISIONS OF THE AMERICAN RECOVERY 

AND REINVESTMENT ACT AND RECENT CHANGES IN THE ECONOMIC OUTLOOK (2009), 

available at http://www.eia.doe.gov/oiaf/servicerpt/stimulus/summary.html.  

 30. Hinman, supra note 20, at 68.  
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portfolio standards (―RPS‖).
31

  The RPS work as mandates 

because they require electricity providers to obtain a minimum 

percentage of their power from renewable energy resources by a 

certain date.
32

  While the electricity can come from any 

renewable source, it is very likely that wind energy will be the 

most used renewable source to meet the minimum percentage for 

most states.
33

  The RPS is a market standard, relying primarily 

on the private market for its implementation.
34

  Therefore, the 

private market can create competition and efficiency, thereby 

enabling electric providers to supply the renewable energy at a 

lower cost.
35

  

As mentioned above, the RPS has been increasingly popular 

on the state level, but as of February 2010, no similar policy 

mandate exists at the national level.  Although both the U.S. 

House of Representatives and the Senate have introduced 

legislation that includes a national RPS, their proposals have yet 

to pass both chambers and thus have not been signed into law.
36

  

Since a national RPS still does not exist, the debate continues 

over whether the federal government should adopt this policy at 

all, or whether these renewable mandates should be left to the 

province of the state governments. 

A.  State Renewable Portfolio Standards: The Texas Model 

Texas has long been known worldwide for its oil and natural 

gas production.  Now, it is also nationally recognized for its wind 

energy production and model RPS.
37

  In 1999, then Governor 

George W. Bush signed into law Texas‘ Senate Bill 7, which made 

Texas the first state to introduce such an RPS.
38

  After early 

                                                                 
 31. U.S. DEPARTMENT OF ENERGY, ENERGY EFFICIENCY AND RENEWABLE ENERGY, 

INFORMATION RESOURCES: STATES WITH RENEWABLE PORTFOLIO STANDARDS (MAY 2009), 

available at http://apps1.eere.energy.gov/states/maps/renewable_portfolio_states.cfm 

(showing the 24 states with RPS plus five other states, North Dakota, South Dakota, 

Utah, Virginia, and Vermont, have set nonbinding goals for adoption of renewable energy 

instead of an RPS). 

 32. Id. 
 33. J. Charles Smith & Brian Parsons, What Does 20% Look Like? Developments in 
Wind Technology and Systems, IEEE POWER & ENERGY MAG., Nov./Dec. 2007, at 22, 24. 
 34. AMERICAN WIND ENERGY ASSOCIATION, THE RENEWABLES PORTFOLIO 

STANDARD: HOW IT WORKS AND WHY IT‘S NEEDED (2005), available at 
http://www.awea.org/pubs/factsheets/RPSHowWhy.pdf. 

 35. Id.  
 36. American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. § 101 

(2009) (This bill passed the House by a vote of 219 to 212 on June 26, 2009); American 

Clean Energy Leadership Act of 2009, S. 1462, 111th Cong. (2009) (This Senate Bill has 

been placed on the calendar but has yet to come to a vote.). 

 37. RYAN WISER & OLE LANGNISS, ERNEST ORLANDO LAWRENCE BERKELEY NAT‘L 

LAB., THE RENEWABLES PORTFOLIO STANDARD IN TEXAS: AN EARLY ASSESSMENT (2001), 

available at http://eetd.lbl.gov/ea/ems/reports/49107.pdf.  

 38. S.B. 7, 76th Leg., (Tex. 1999) 
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success in meeting the RPS goals, Governor Rick Perry signed 

into law a new version, increasing the RPS minimum to 5,880 

megawatts of installed renewable energy capacity by 2015.
39

  

This ambitious policy helped spur so much growth in the wind 

energy industry that Texas now leads the nation in most 

installed wind energy megawatts with 9,410 MW, which far 

surpasses its minimum goal and more than doubles nation‘s 

second best of 3,670 MW in Iowa.
40

  As an analyst for the 

National Renewable Energy Laboratory remarked, ―[b]y the 

numbers, Texas has done the most of any state with its RPS and 

has rapidly outpaced its original goals.‖
41

 

One of the main reasons the Texas model has been so 

successful is the use of its Renewable Energy Credit (―REC‖) 

market.
42

  The Electric Reliability Council of Texas (―ERCOT‖) 

oversees the REC market and posts the monthly total 

competitive load served in the state, to which a renewable energy 

provider may compare its exact monthly load served and 

determine whether it is in a position to sell to another provider or 

must buy credits to satisfy its RPS requirements.
43

  Since 

becoming a tradable commodity, the REC has helped provide 

flexibility to electric providers in complying with the policy.
44

  In 

addition to ERCOT, the Public Utility Commission of Texas 

(―PUCT‖) has been the agency responsible for implementing the 

RPS policy and ensuring that Texas not only meets its minimum 

goals, but surpasses them well ahead of schedule.
45

  PUCT‘s 

governance and policy implementation have helped create more 

efficient REC trading and more competition among renewable 

energy developers, thus making it easier and cheaper for 

consumers to choose alternative power.
46

  Due in large part to its 

market flexibility and competition among suppliers, the Texas 

RPS has been possibly the most successful of all the states, 

making it ―a model for other state standards for renewables and 

                                                                 
 39. S.B. 20, 79th Leg., 1st Spec. Sess. (Tex. 2005).  

 40. AM. WIND ENERGY ASSOC., U.S. WIND ENERGY PROJECTS (June 27, 2009), 

http://www.awea.org/projects/. 

 41. David Hurlbut, A Look Behind the Texas Renewable Portfolio Standard, 

CONSERVATIVE UPDATE, March-April 2008, available at: 
http://apps1.eere.energy.gov/state_energy_program/update/feature_detail.cfm/fid=80. 
 42. PEW CENTER ON GLOBAL CLIMATE CHANGE, RENEWABLE PORTFOLIO STANDARD, 
http://www.pewclimate.org/node/4120 (last visited May, 28, 2010) [hereinafter, 

RENEWABLE PORTFOLIO STANDARD]. 

 43. ELECTRIC RELIABILITY COUNCIL OF TEXAS, RENEWABLE ENERGY CREDIT 

PROGRAM: FREQUENTLY ASKED QUESTIONS, 

https://www.texasrenewables.com/questions.asp (last visited May 28, 2010). 

 44. RENEWABLE PORTFOLIO STANDARD, supra note 42.  

 45. Hurlbut, supra note 41. 

 46. Id.  

http://www.pewclimate.org/node/4120
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perhaps as a national RPS model.‖
47

  Now that Texas has served 

as a successful laboratory for the use of an RPS at the state level, 

can a national RPS be as efficient and successful as Texas, or will 

it struggle to meet its goal as some states have? 

B.  The Debate on a National RPS 

The successes of the state RPS like Texas and others that 

follow the Texas model have caused many to support a national 

mandate whereas others believe that such a national standard 

would be unnecessary, inequitable, and inefficient.
48

  Even 

American Electric Power (―AEP‖), which supports both an 

extended PTC and improvement to the national grid, ―does not 

support a national mandate that stipulates a [RPS] in the overall 

electric generation resource mix.‖
49

  Despite this opposition, the 

House of Representatives recently passed The American Clean 

Energy and Security Act of 2009, which includes a requirement 

that by the year 2020, twenty percent of the nation‘s electric 

supply come from renewable sources.
50

  Moreover, the U.S. 

Senate Committee on Energy and Natural Resources has 

introduced the American Clean Energy Leadership Act of 2009, 

and states in its bill summary that, ―[a] national [RPS] also will 

reduce our greenhouse gas emissions, increase our energy 

security, and enhance the reliability of the electricity grid by 

creating more homegrown renewable energy.‖
51

   

However, while proponents in Congress continue to offer 

statements about the potential benefits of a national RPS, those 

against such a mandate believe it is inefficient and inequitable, 

and hurting some geographic areas more than others.  In 2005, 

then DOE Assistant Secretary David K. Garman testified that he 

believes the states are best equipped to implement and enforce 

their own standards, while a national RPS ―could create ‗winners‘ 

and ‗losers‘ among regions of the country—the winners generally 

being the regions with ample renewable resources, and the losers 

being the regions without.‖
52

  Robert J. Michaels, writing for the 

                                                                 
 47. RENEWABLE PORTFOLIO STANDARD, supra note 42. 

 48. Robert J. Michaels, National Renewable Portfolio Standard: Smart Policy or 
Misguided Gesture?, 29 ENERGY L.J. 79, 81 (2008). 

 49. AMERICAN ELECTRIC POWER, INTERSTATE TRANSMISSION VISION FOR WIND 

INTEGRATION, 

http://www.aep.com/about/i765project/docs/WindTransmissionVisionWhitePaper.pdf (last 

visited May 28, 2010). 

 50. H.R. 2454, supra note 36. 

 51. S. 1462, supra note 36. Full Bill Summary available at: 
http://energy.senate.gov/public/_files/FULLSUMMARYACELAEnergyBill20090.pdf. 

 52. Electricity Generation Portfolio Standards: Hearing Before the S. Comm. on 
Energy and Natural Resources, 109th Cong. (2005) (statement of David K. Garman, 

Assistant Secretary for Energy Efficiency and Renewable Energy), available at 
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Energy Law Journal, further explains this geographic concern 

with a national RPS, ―[s]ince most of the response to a national 

RPS will be investment in wind…some areas will be chronically 

burdened with REC payments that in effect make them pay for 

cleaner air that benefits the residents of distant regions.‖
53

 

Although it is true that some areas of the nation are 

naturally better suited to produce renewable energy from wind, 

proponents of a national RPS believe that such a policy will 

actually cure this inequity, eventually bringing lower electric 

costs to consumers in all states.  The American Wind Energy 

Association believes that a ―national policy would streamline this 

uneven patchwork and bring renewable energy benefits to all 

parts of the country.‖
54

   

While both sides of the argument present compelling reasons 

for or against a national RPS, the key component to increasing 

wind energy supply is improving transmission and creating a 

national electric grid.
55

  Thus, to improve the national 

transmission grid, the federal government should adopt a 

national RPS that encourages improvements to the grid without 

placing an undue burden on those states that do not have the 

same natural renewable energy sources as those states in the 

Southwest and Plains regions.  The goal of a national RPS must 

be to bring to all areas of the country the benefits of lower electric 

costs derived from cheap, renewable sources like wind energy.  

However, in doing so, any national RPS must be careful not to 

allocate costs that exceed these benefits to states in which wind 

and other renewable energy sources are not as naturally 

plentiful.  Improving the national electric infrastructure will help 

in not only meeting a national RPS, but will also help distribute 

the benefits of wind energy to all regions.
56

  

Theoretically, a national RPS and national grid 

improvement policies work hand-in-hand, further suggesting that 

to successfully have one, the other is needed.  For instance, ―[a] 

national RPS may not only compel some utilities to invest in 

                                                                                                                                                    
http://www1.eere.energy.gov/office_eere/congressional_test_030805.html, (presenting his 

opinion before the Committee on Energy and Natural Resources United States Senate 

that since retail electricity sales are regulated largely at the state level, he supports a 

RPS at the state level but not a national standard). 

 53. Michaels, supra note 48, at 111. 

 54. NEW ERA, supra note 7 (recommending that a national RPS should call for 

twenty-five percent of the nation‘s electricity to come from renewable energy by the year 

2025). 

 55. 20% WIND ENERGY, supra note 1. 

 56. STATE ENERGY CONSERVATION OFFICE, WIND ENERGY TRANSMISSION, 

http://www.seco.cpa.state.tx.us/re_wind-transmission.htm (last visited May 28, 2010) 

(noting that expanding and updating Texas‘ electric transmission grid has been a leading 

cause in surpassing Texas‘ RPS mandates). 
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transmission upgrades sooner rather than later, it may actually 

help them to do so.‖
57

  Thus, while a national RPS can spur 

investment in the transmission grid, an updated and remodeled 

―national transmission system is seen as a backbone to support 

renewable energy development and critical to meeting RPS 

targets.‖
58

   

IV.  IMPROVING THE NATIONAL TRANSMISSION GRID 

Although a national RPS and federal production incentives 

are vital to develop and generate wind energy, such generation 

will struggle to impact the nation‘s electric supply unless 

improvements are made to the national electric transmission 

grid.  The American Wind Energy Association calls the 

inadequate transmission capability ―perhaps the biggest obstacle 

to the long-term growth of wind power,‖
59

 while others added 

that ―the principal challenge to the achievement of the [DOE‘s] 

twenty percent wind solution is the construction of a national 

transmission grid.‖
60

  There are two main causes of the 

transmission problem.  The first is that most wind farms are in 

rural areas, yet the highest electric demand occurs in densely 

populated urban areas, far from the rural wind farms.
61

  The 

second problem is that the transmission lines themselves are 

outdated, and need to be improved in order cost effectively 

transmit the electricity throughout the nation.
62

  Such a 

transmission overhaul will require the cooperation of both state 

and federal governments, as well as action in the private 

market.
63

   

                                                                 
 57. CHRISTOPHER COOPER & DR. BENJAMIN SOVACOOL, NETWORK FOR NEW ENERGY 

CHOICES RENEWING AMERICA: THE CASE FOR FEDERAL LEADERSHIP ON A NATIONAL 

RENEWABLE PORTFOLIO STANDARD 62 (2007), available at http://www.newenergychoices. 

org/dev/uploads/RPS%20Report_Cooper_Sovacool_FINAL_HILL.pdf. 

 58. CLEAN ENERGY GROUP, STATE/FEDERAL RPS COLLABORATIVE NATIONAL 

SUMMIT: MEETING SUMMARY (NOV. 6–7, 2008), 

http://www.cleanenergystates.org/Meetings/Chicago-RPS_Summit/Meeting_Sumaary.pdf 

(Clean Energy Group gathered a group of panelists from different state energy and utility 

commissions, as well as other environmental groups in 2008 to discuss State and Federal 

RPS policy.); See also AM. WIND ENERGY ASSOC., SOLAR ENERGY INDUSTRIES ASSOC., 

supra note 7.  

 59. NEW ERA, supra note 7.  

 60. Martin & Ramsey, supra note 3, at 101.  

 61. Id. at 106 (Noting that ―[w]ith the exception of Texas, less than 7% of the U.S. 

population lives in the ten states with the highest wind power potential.‖). 

 62. Id. at 101, 102 (stating that ―Interstate transmission lines are woefully 

inadequate,‖ and that ―To build these transmission lines will require government action, 

federal coordination and cooperation between states, a huge investment of financial 

resources, and time.‖). 

 63. Id. at 101 (―Private market initiatives will be necessary for the development of 

an efficient solution; however, government involvement is needed to coordinate and 

facilitate the development of a national transmission grid.‖). 
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Addressing the remote access problem, wind generation is at 

its greatest stretching from the Texas panhandle all the way 

through the Midwestern plains into the Dakotas, but the nation‘s 

biggest population centers are primarily on the coasts.  Even 

President Bush recognized this problem in his 2008 address on 

climate change saying that, ―[l]arge-scale renewable energy 

installations are most likely to be built in sparsely populated 

areas—which will require advanced, interstate transmission 

systems to deliver this power to major population centers.‖
64

   

Currently, the transmission system is made up of three 

major interconnected systems: the Eastern Interconnection, the 

Western Interconnection, and the Electric Reliability Council of 

Texas (―ERCOT‖).
65

  However, within these three major zones the 

grid is divided into 140 ―balancing‖ areas, and it is this 

―balkanization‖ of the grid that is constraining the system and 

making it difficult to move renewable electricity from remote 

wind farms to high demand areas.
66

  As a result, many 

consumers must rely on their local power supply even though 

power plants in other regions can produce electricity more 

efficiently and at a lower cost.
67

  Thus, combining these balancing 

areas to make larger, more reliable areas will ―provide more 

opportunities for generation shortfalls in one region to be offset 

by excess generation in another region.
68

   

In order to create a more robust transmission grid that can 

support a more efficient transfer of power, both investment from 

the private market and federal government coordination and 

planning are needed.
69

  Currently, investment by private 

companies in an interstate transmission system is insufficient 

because the existing regulatory structure gives them little or no 

economic incentive to invest.
70

  In many areas of the nation, it is 

the state regulators who have primary authority over what and 

how transmission gets built, so their focus is primarily on 

benefits to that state and not to helping development for an 

interstate network.
71

  For example, the Texas legislature has 

called for ERCOT to develop Competitive Renewable Energy 

Zones (―CREZs‖), which then authorized PUCT to create five 

                                                                 
 64. President George W. Bush, Speech at the Rose Garden: Bush‘s Climate Strategy 

(Apr. 16, 2008), available at: http://www.environmentalleader.com/2008/04/16/bush-

delivers-ghg-emissions-goal-skips-how-to-reach-it/.  
 65. SECRETARY OF ENERGY SPENCER ABRAHAM, DEP‘T OF ENERGY, NATIONAL 

TRANSMISSION GRID STUDY 2 (2002), see Figure 1.1 at 2 (2008). 

 66. GREEN POWER SUPERHIGHWAYS, supra note 5.  

 67. Id. 

 68. Id. 
 69. Martin & Ramsey, supra note 3, at 102. 

 70. GREEN POWER SUPERHIGHWAYS, supra note 5. 

 71. Id. 
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zones to get the wind from the rural panhandle to the Houston 

and Dallas-Fort Worth areas.
72

  Texas‘ State Energy 

Conversation Office explains that CREZs are designed to, 

―ensure that sufficient transmission infrastructure exists to meet 

the state's goal for renewable energy,‖ and requires that, ―CREZs 

be designated in the best areas in the state and that an electric 

transmission infrastructure be constructed to move renewable 

energy from those zones to markets where people use energy.‖
73

 

Since PUCT created these zones and approved the construction of 

new transmission lines in 2007, the CREZs have been crucial for 

Texas in meeting its RPS goals and should help add 10,000 more 

megawatts of renewable power by 2012.
74

  Thus, the federal 

government must work with the states and provide planning and 

incentives for states to develop similar networks. 

In March 2009, U.S. Department of the Interior (―DOI‖) 

Secretary, Ken Salazar, issued just such an order.
75

  Among the 

most important provisions of the Order are those authorizing the 

newly established Task Force on Energy and Climate Change to 

identify ―in cooperation with other agencies of the United States 

and appropriate state agencies, the electric infrastructure and 

transmission corridors needed to deliver these renewable 

resources to major population centers,‖ and to prioritize ―the 

permitting and appropriate environmental review of 

transmission rights-of-way applications that are necessary to 

deliver renewable generation to consumers.‖
76

  Not long after 

Secretary Salazar issued this order, the DOI and the state of 

California entered into a Memorandum of Understanding, 

agreeing to jointly identify and designate areas for improved 

transmission corridors for renewable energy.
77

  Furthermore, in 

both the American Clean Energy and Security Act and the 

American Clean Energy Leadership Act, both the House and the 

Senate have called for Federal Energy Regulatory Commission 

(―FERC‖) to be responsible for working with the states to 

coordinate a transmission siting plan and to help develop a 

―smart grid.‖
78

  Both of these Congressional proposals also call for 

FERC to promulgate rules that embody the policy goals of new 

                                                                 
 72. S.B. 20, supra note 39; See also STATE ENERGY CONSERVATION OFFICE, supra 
note 56. 

 73. STATE ENERGY CONSERVATION OFFICE, supra note 56. 
 74. Id. 
 75. U.S. DEPARTMENT OF THE INTERIOR, Order No. 3285 (Mar. 11, 2009), available 
at:  http://www.doi.gov/news/09_News_Releases/SOenergy.pdf. 

 76. Id. at § 5(a)(3)–(4).  

 77. DEPARTMENT OF THE INTERIOR, STATE OF CALIFORNIA, MEMORANDUM OF 

UNDERSTANDING (Oct. 12, 2009), available at: 
http://www.doi.gov/documents/CAMOUsigned.pdf. 

 78. H.R. 2454, supra note 36, at § 141; S. 1462, supra note 36, at § 295.  
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transmission and to implement a schedule for meeting those 

goals within one year of enactment.
79

  These proposed Acts and 

the DOI and California memorandum exemplify the cooperation 

between federal and state agencies and governments necessary to 

adequately connect remote wind farms to high demand areas.  

However, in addition to improving transmission siting, 

transmission lines and electric facilities themselves are too 

antiquated and must be updated to increase their carrying 

capacity to transmit electricity from wind and other renewable 

sources.
80

  In order to update the grid, the current lower-voltage 

transmission lines must be replaced with high-voltage 

transmission lines, which have economic, capacity, and efficiency 

advantages over the current, but outdated low-voltage lines.
81

  As 

Judge Richard Posner explained in a recent United States Court 

of Appeals decision, ―[i]n the east, where the power plants 

generally are farther away from the customers, 500kV and even 

higher-voltage transmission facilities are preferred because high 

voltage is more efficient than low for transmitting electricity over 

long distances.‖
82

 

Moreover, the DOE mentions in its twenty by 2030 report 

that the Midwest Independent Transmission System Operator 

(―MISO‖) conducted a study estimating that developing 16,000 

MW of wind capacity and installing 5,000 miles of new high 

voltage transmission lines to deliver the wind electricity from the 

Midwest to the New York City would cost thirteen billion 

dollars.
83

  While this investment figure may seem costly, MISO 

projects an estimated annual savings of over $600 million over its 

costs due to the increased efficiency of high-voltage 

transmission.
84

  However, the DOE report recognizes that a ―new 

transmission facility . . . will not be built until the participating 

utilities (and the financial community) have a very high degree of 

certainty that the cost of the facility will be recoverable in a 

predictable manner.‖
85

  Thus, the DOE believes that FERC, 

together with state regulatory agencies, must develop a cost 

allocation plan and a projected rate of return on investment, 

thereby encouraging investors in invest in an updated 

                                                                 
 79. H.R. 2454, supra note 36, at § 141; S. 1462, supra note 36, at § 295.  

 80. GREEN POWER SUPERHIGHWAY, supra note 5. 

 81. Id.; see AMERICAN ELECTRIC POWER, supra note 49, (recommending that the 

new system include a 765  kilovolt (―kV‖) network, because it is the most efficient, proven 

transmission technology available in the U.S. and better suited to transmit electricity 

from renewable sources). 

 82. Illinois Commerce Comm'n v. F.E.R.C., 576 F.3d 470, 475 (7th Cir. Aug. 6, 2009) 

(emphasis added). 

 83. 20% WIND ENERGY, supra note 1, at 96.  

 84. Id. 
 85. Id. at 118. 
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transmission system.
86

  Until such investments and 

improvements are made to the country‘s outdated transmission 

grid, wind energy will not reach its full potential as a clean and 

cost-effective source of electricity. 

V.  CONCLUSION 

The wind industry has seen tremendous growth in the 21st 

century, but the amount of the nation‘s electricity supplied from 

wind generation remains at an insufficient percentage.  

Increasing this percentage to twenty percent by the year 2030 

will require bold action at both the state and federal levels that 

encourages private investors to enter and stay in the market to 

install more wind capacity and to improve the nation‘s 

transmission grid.  Thus, in order to incorporate the changes 

necessary to make wind energy more beneficial on a national 

level Congress should: 

 

 Create a ―smart grid‖ to improve wind energy 

transmission from rural wind farms to highly 

populated urban centers. 

 Mandate a national RPS that makes every state 

improve its renewable energy supply in order to bring 

lower electric costs to all regions.   

 Extend the PTC beyond its set expiration date in 

2012 to avoid the repeated lapse in wind investment 

in years following a PTC expiration.   

Of the three points listed above, the creation of a ―smart 
grid‖ is the most critical to meeting high energy demands at a 

lower cost.  Without improvements to the nation‘s electric 

infrastructure, the various benefits of wind power will not be 

realized by consumers in every state in every region of the 

country.  

To be sure, replacing the current transmission corridors with 

high-voltage lines, as well as coordinating a better siting 

program, will be costly, requiring financial investments as well 

as cooperation and planning between federal and state agencies.  

However, such improvements are necessary in helping states 

form a network to meet a national renewable energy standard 

and to supply wind energy‘s benefits not only to those in wind 

rich areas, but for consumers nationwide.    

                                                                 
 86. Id. 


